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Introduction

Chapter 6 of thelndustrial Relations Act1996 of New South Wales establishes
machinery that regulates the rates and conditi@mmamed in specified contracts for
services and contracts of bailment in the roadspart industry. The distinctiveness of
this legislation arises from the following features

* the machinery is specific to the road transportgtd.

* the machinery parallels, but is quite separate framilar conciliation and
arbitration machinery established in New South Wale regulate the wages and
working conditions of employees.

¢ despite the close parallels with the conciliatiowl arbitration machinery, the road
transport operators covered by the legislation ifidependent contractor owner-
drivers and bailee taxi-drivers) are not ‘employ@£ommon law.

Given the legal status of the contracts and cotarsccovered by Chapter 6, the
legislation is prima face anti-competitive undertibiaal Competition Policy. Statutory
amendments in late 2001lindustrial Relations (Public Vehicles and Carriers)
Amendment A@Q001) gave temporary protection to Chapter 6 fromanti-competitive
provisions of the Commonwealifrade Practices Act 197dnd theCompetition Code of
New South WalesHowever, in order to make that protection permané&lational
Competition Policy required that a review be heldlémonstrate the net public benefit of
the legislation. More specifically, the review isedled to demonstrate that there are no
other ways of achieving the objects of the legistat

The Department of Industrial Relations (DIR), innsaltation with the NSW Cabinet
Office, established a Steering Committee to ovetkeereview. Under the chair of the
Manager, Strategic Review, Department of Indusiialations, this Steering Committee
included representatives from the following bodies:

¢ Department of Industrial Relations
* The Cabinet Office

e Workcover

* Motor Accidents Authority

In conformity with National Competition Policy rew procedures, the Steering
Committee met on 28 March 2002 to seek expert adviche form of a report on the
operations of Chapter 6 by calling for tenders @astdiing a Consultants Brief. In late
April, the contract for the consultant’s report weasarded to the Employment Studies
Centre at the University of Newcastle. A final egpwas originally due by the end of 7
June, but an extension was granted by mutual agneteuntil mid-July.

This report is submitted in completion of that cant. Given the time and budget
restrictions, little original empirical research svandertaken for the report. Rather, the
methodology involved a review of secondary literatymuch of which came from



previous research by the authors of the repor8, dbmpilation of publicly available

descriptive statistics (where they were relevamt accessible) and interviews with key
informants from the industry and associated govemtnauthorities. The body of the
report falls into six sections:

Section 1: Origins and Objectives of the Legislatio traces the origins of Chapter 6
back through Part VIIIA of théndustrial Arbitration Act1940 ¢he 1940 Actintroduced

in 1979 and Section 88E of the Industrial ArbiwatiAct introduced in 1957 to
amendments introduced as early as 1943. It alsuifigs the objectives of the legislation
(by reference to both the government’s stated tiiea and the arguments by various
private interest groups in support of and in opjasito Chapter 6 and its legislative
predecessors) as attempts to remedy market farutres industry and to advance public
benefits in industrial relations, occupational biea@nd safety, road safety and quality of
service.

Section 2: The Operation of the Legislatienlescribes the operation of the legislation in
the form of Chapter 6, first introduced in 1991rotigh its legislative amendments,

significant court cases over its interpretation atm® many determinations and

agreements that have been registered under itssmos. It also briefly addresses the
issue of compliance and enforcement of the legisiat

Section 3: The Characteristics of Road Transporbdeict and Labour Markets-
explores various structural features of the roaddport industry that help to explain the
highly competitive nature of the industry, the nedrkailure discussed in Section 1 and
the need for legislative intervention to proteatustrial relations, occupational health and
safety, road safety and quality of service.

Section 4: Costs and Benefitsexamines through qualitative, ‘in-principle’ &sas the
various costs and benefits of Chapter 6. The arguméhat some economic costs can be
identified as a result of the price regulation tisatcentral to the legislation, but the
guantum of these costs is impossible to calculatelikely to be less than might be
expected. It is further argued that the likely Hgadrom the legislation — in terms of
equity, quality of service and road safety — brgamitweigh the costs. The impact of the
legislation on costs through restrictions on eritryand exit from the industry is also
judged to be modest and largely outweighed by ggunt quality benefits.

Section 5: Alternative Forms of Regulatiendiscusses regulatory regimes in the other
states of Australia, the Commonwealth of Austradiad some overseas countries
(namely, Britain and New Zealand). While Chaptes éund to be unique, a clear trend
is identified towards legislative intervention egulate independent contractors and other
forms of labour similar to owner-drivers and baitkesers. Alternative forms of road
transport regulation — such as licensing, road taaffic regulation, and non-regulatory
intervention — are also scrutinised. While somdhafse alternatives have advantages,
they are seen as complements to Chapter 6 rateistibstitutes.



Section 6: Conclusions and Recommendatierdsaws together the main arguments of
the report and summarises its recommendations. dirgued that there is a net public
benefit arising from Chapter 6 and, therefores tesicommended that Chapter 6 should be
granted permanent exemption from Trade Practices Acand theCompetition Code of
New South Wales

Professor Mark Bray, Dr Duncan Macdonald and DeP¥taring
Employment Studies Centre

University of Newcastle

19 August 2002



Section 1

Origins and Objectives of the Legislation

1.1 Introduction

Chapter 6 is just one of several forms of regufatizat can be applied to road transport
operators generally, and owner-drivers and baiteesis, more specifically. These other
forms of regulation include (for more detail, se@yp1990: pages 86-93):

» collective unilateralism collective organisations of drivers or truck owse
combining forces voluntarily, rather than with leganction, and unilaterally to
regulate rates and conditions.

» collective bargainingcollective organisations acting on behalf of drsvto bargain
with, and consummate collective agreements witimcjpal carriers to regulate rates
and conditions.

* economic regulationthe use by governments of licensing or franclgisgstems to
regulate the number of road transport operatorgaitiaer directly or indirectly) their
rates and conditions.

» traffic and driving regulationsthe use of traffic and other road use laws (egeds’
licences, speed limits, loading regulations etaetpulate behaviour on the roads.

There are long histories of collective unilateralignd economic regulation in New
South Wales, but they had largely disappeared byeihd of the 1970s. Collective
bargaining continues, but it has mostly become parChapter 6 itself. Traffic and
driving regulation continues to play an importardler in the industry that is
complementary to Chapter 6.

The distinctive form of regulation that is embodiedChapter 6 arises from the role
played by industrial conciliation and arbitrationbtinals, whose regulatory role is
usually confined to employees, to regulate ratesveorking conditions of owner-drivers
and bailee-drivers, who at common law are not eggade. In this way, the tribunals
develop regulatory instruments for these ‘indepehdentractors’ that closely parallel
awards and collective agreements for employees.

Chapter 6 is the culmination of a long, and oftéteh struggle in New South Wales that
goes back at least to the 1940s. This sectioneoféport draws on that long history for
three reasons. First, analysis of the legal antitutisnal origins of Chapter 6 helps to
explain the peculiar legal form that regulation ressumed in New South Wales.



Second, the history of Chapter 6 brings into clEmus the issues surrounding the
regulation of owner-drivers and bailee-drivers, ezsplly the arguments used by the
government and various private interest groupufipasrt (and oppose) such regulation.
These arguments, and the responses of governmentisemn, in turn illustratehe
objectives of the legislatiorThird, historical analysis demonstrates the pasmature
of debates over the regulation of owner-drivers laaitbe-drivers, which in turn points to
deep-seated features of production processes, gradarkets and labour markets
inherent to the road transport industry that anmetreé to the costs and benefits of the
legislation. These market and social structuresbeilreviewed later in the report.

1.2 History of the Legislation

The main private interest groups involved in thegldistory of regulation of owner-

drivers and bailee-drivers were the Transport Wiarkénion (TWU), various employer

associations (including the NSW Road Transport Ais¢ion, the Taxi Owners’

Association and the Long Distance Road Transpogogiation) and a succession of
collective organizations of owner-drivers (see Bt890: Chapter 5).

At least as early as 1943, the TWU sought (andeaeldl) legislative amendments to the
1940 Actdesigned to more effectively bring owner-drivers &ailee taxi-drivers within
the definition of “employees” embodied in sectiorobthe Act. The same amending
legislation introduced a new section 88B that disthabd procedures for invalidating any
contract for the performance of work in industreesvered by awards that did not meet
award standards (ibid.: 95-6).

The TWU attempted to use these amendments to a&chiwards that regulated the rates
and conditions of owner-drivers and bailee-driv@ise union met with some success
through the insertion of owner-driver clauses inngnatate awards, although the real
effect of these clauses was problematic (Bray 1%99). More significantly, taxi
owners, who strongly opposed the union’s campavgmm a court case in 1946 that
rendered the 1943 amendments inoperable. Theyws@another court case in 1953 that
destroyed the efficacy of further amendments pass@51 (ibid.: 99).

The union won further amendments to the Act in 186d 1959, which introduced
stronger instruments in the form of sections 88& &3F of the 1940 Act. Under section
88E, certain groups of workers who were not norynatigarded at common law as
‘employees’ could be ‘deemed’ to be employees for purposes of théndustrial
Arbitration, Annual Holidays and Long Service Ledas Section 88F empowered the
Commission to declare void certain contracts (idiclg those for the sale of trucks ‘in-
work’) if those contracts were found to be ‘unfdigrsh or unconscionable’ (Bray 1990:
99-101).

These provisions again met strong opposition franpleyers — after 1963 extending
from taxi owners to a wider range of the industrgraployer groups — who mounted a
persistent legal campaign throughout the 1960shagtie operation of the legislation:



During the period between November 1963 and May9l96e employers’ legal

campaign involved four separate cases before the Neuth Wales Supreme
Court, two trips to the Privy Council in Britainne case in the Commonwealth
Industrial Court and innumerable appeals to the Newouth Wales Industrial

Commission. (Bray 1990: 109)

In response to this extraordinary legal saga amatec industrial disputes, the NSW
government in 1968 requested the Industrial Comonis® conduct an inquiry into the

operation of section 88E. This inquiry ran for 2ag® its hearings extended over 102
sitting days, the evidence it received produced64f@ges of transcript and over 500
exhibits and records, and its report ran to 92%pdggee Industrial Commission 1970:
Chapter 1).

In its Section 88E Repaqrthe Industrial Commission concluded that regalatf owner-
drivers and bailee-drivers was unquestionably rezogs

We have no doubt that the public interest requinas there should be regulation
in some form of some classes of owner-drivers. @lsgave have in mind the
man who owns and drives one vehicle and employstimer person in connection
with his driving work and who is not in the commaerrier category... If it were
in isolated pockets that the need for industrigjutation was established, we
would hesitate to make any recommendation forntsoduction. But we cannot
ignore the wide variety of operations covered iesth sections and the findings
independently reached in each instance that induségulation is desirable we
regard as amounting overall to an overwhelming .clselustrial Commission
1970: para. 30.8)

As to the particular form that the regulation sladotike, the Industrial Commission

concluded that the ‘deemed employee’ method coadhimn section 88E was

inappropriate. Instead, the industrial legislationshould make provision for regulating

them (ie. self-employed owner-drivers) in theiretreolours and not by deeming them to
have a status which they do not truly have’ (IndasiCommission 1970: page 761).

Towards this end, the Commission recommended tkaparate part of the 1940 Act be
introduced that explicitly set out the institutibr@ocedures by which self-employed
owner-drivers and bailee taxi-drivers should beulaigd.

The Industrial Commission’s recommendations, howeweere not introduced into
legislation until April 1979, when the then Laboovgrnment under Premier Wran
repealed the bulk of section 88E and replacedti winew Part VIIIA of the 1940 Act.
With the exception of some amendments that willisted below, the current Chapter 6
is virtually the same as the original Part VIIIA.

Part VIIIA set up what was called the Contract Ratgon Tribunal to be staffed by a
judge from the Industrial Commission. The tribueaible was to regulate contracts
between self-employed owner-drivers (who were reteito as ‘contract carriers’) and



the companies purchasing their services (who wefierred to as ‘principal carriers’). It
is important to recognise that not all owner-drsverere covered by the legislation. The
definition of ‘contract carrier’ in the legislationontained a number of exemptions,
including ‘common carriers’, who are owner-drivevBo advertise their services widely
and are engaged by two or more principal carrigrseffect, only owner-drivers who
owned one truck and who worked regularly for thenearincipal carrier were covered
(CCH 1980: 1207, 1210).

Under Part VIIIA, contract carriers were to be eganted by ‘associations of contract
carriers’ and the principal carriers by ‘associasiof principal carriers’, both of which
had to be registered under the Act. As was the éasemployees under the main
provisions of the Act, the respective associationsld negotiate collective agreements
and have them registered with the Industrial Reaisdr the tribunal could arbitrate,
handing down legally-binding ‘determinations’ titauld have ‘common rule’ coverage.

Since 1979, there have been six important develagsnelating to Part VIIIA and its
successor, Chapter 6:

* In 1991, the Greiner Liberal Party government rdpoed the old Part VIIIA as
Chapter 6 of the nemdustrial Relations Act 1991

* In November 1992, the Minister of Industrial Redas Hannaford commissioned a
review of Chapter 6 by Hylda Rolfe. This producedeport in July 1993, entitled
Driving Forward, which was critical of many aspects of the Actpexsally the
sector-wide regulation delivered by contract deteations.

* In 1993, thelndustrial Relations (Public Vehicles and CarrierBmendmenfAct
1993 (No. 82 of 1993) extended the scope of Chdpterexplicitly include drivers
of motor cars and motor cycles as well as lorryets.

* In 1994, thelndustrial Relations (Contract of Carriage) Amendrméct 1994 (No.
40 of 1994) introduced provisions relating to untarmination of Head Contracts of
Carriage.

* In 1996, the Carr Labor government’s newlustrial Relations Ac1996 reproduced
the previous Chapter 6 and, at the same time, @&tkits scope to include drivers of
bicycles.

* In 2001, thelndustrial Relations (Public Vehicles and CarrierBmmendment Act
inserted section 310A of the principal Act, whigmiporarily protects Chapter 6
from the operation of Part 4 of th€rade Practices Act 1974C¢h) and the
Competition Code of New South Wales

There are three important features of the legistatevelopments since 1979 that are
reinforced by the following account. First, theyndmstrate remarkable stability in the
legislative regime of regulation. The legislatioasibeen largely unchanged for over two
decades and the changes that have been introdawedskrved to expand the scope of
the legislation in terms of both the types of drsveovered (ie. to include motor car
drivers, motor cycle drivers and bicycle driveradahe issues regulated (ie. to include
provision for reinstatement of drivers whose castgahave been unfairly terminated).
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Second, the legislative regime of regulation eméddn Part VIIIA/Chapter 6 came to
enjoy widespread support within the industry. Wiatene parties were critical of some
aspects of the legislation, policy statements,oastiand interviews conducted in the
preparation of this report revealed no party thggperted the repeal of the legislation.
Third, they show that support for the legislatiottemded to both of the major political
parties in New South Wales politics — the amendmdisted above were variously
introduced by governments of different politicaleBuand passed both houses of
parliament with no significant opposition.

1.3 Objectives of the Legislation

The long evolution of legislation to regulate owddeivers and bailee-drivers in New
South Wales, which is only briefly summarised irctsm 1.2 above, involved much
debate over the role played by owner drivers (aaite®-drivers) in causing problems
experienced by the various private interest gronghke road transport industry and over
the potential regulatory solutions. These debateseviewed in this section because they
reveal the objectives that the various privaterggegroups hoped would be achieved by
legislative intervention and especially the goveentis synthesis, especially as it was
articulated by government ministers when they ohiieed the legislative predecessor of
Chapter 6 (ie. Part VIIIA of the 1A Act) in 1979.

Throughout this sub-section, the views of the gowemnt and various private interest
groups will be presented in their own words. The&trseub-section of this report, the
Summary and Conclusions, will then go beyond tlvesels to reinterpret the objectives
in terms more familiar to NCP reviews.

1.3.1 The Government and the Public | nterest

The broader public interest objectives of Chapteca@ be gleaned from the stated
objectives of the legislature. Given that Chaptas argely based upon tHadustrial
Arbitration (Amendment) Acof 1979, which repealed the former section 88E and
inserted a new Part VIIIA, the first step is to exae the parliamentary debates in April
1979 to identify the arguments used by the goventriaejustify that legislation.

When introducing the 1979 legislation in his Secétehding speech, the Minister for
Industrial Relations of the time began by statimeag:t

...the purpose of this bill is to implement the recoemdations made by the
Industrial Commission of New South Wales in its mepdated 2% February
1970, following an inquiry it conducted into theesgtions of sections 88B and
88E of the Industrial Arbitration Act. (Hansard, diglative Assembly, 10 April
1979, p. 3926)

More specifically, the Minister recognised the néedemedy the exploitation of bailee
taxi and hire car drivers:
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Previous attempts to vary the legislation using ttmwncepts of deemed
employment failed to remedy these abuses. Taxi ldrel car drivers gained
nothing from the legislation and, in fact, the omplgople to gain from it were
members of the legal profession with a long sewéscourt actions. This
Government, when it first came to office in 197&swdetermined to sort out the
fact from the fiction in the legislation, and toirlg an end to abuses that have
confronted the transport industry for so long. risird, Legislative Assembly, 10
April 1979, p. 3927)

Moving on to owner-drivers, and again drawing esteely on the Industrial
Commission’s report, the Minister identified theimBocus of the legislation as:

drivers who own and drive one vehicle only, andpkay no other person in
connection with the driving work. However, he magvé another driver as a
partner, or, if he is a corporation, as directootirers with a controlling interest,
including family. It is this class of lorry ownerider who is in need of industrial
regulation in the public interest. (Hansard, Leggise Assembly, 10 April 1979,
p. 3928)

The Minister then acknowledged the very similarusigial positions of these owner-
drivers and employee-drivers, arguing that the latleffective regulation of owner-
drivers had led to significant exploitation. He tpob with approval the Industrial
Commission’s report:

It is illogical in every practical sense that, viittthe one section of the industry
and often within the one establishment, work whghirtually identical, should
be done by employees subject to industrial regutaéind owner-drivers outside
its scope.

The evidence in the Inquiry has established tha number of sections
owner-drivers have been in the past exploited asates and subjected to
oppressive and unreasonable conditions. (ibiB9R9)

The object of the legislation, the Minister latemnsnarised, was to ‘bring justice to the
people who are engaged in the industry.’ (ibid.3932). Such justice was necessary
because of the exploitation experienced by owneeds and bailee-drivers which,
according to the Minister, resulted from unequabbaing power in the market:

There is no doubt that this owner-driver can benetdble by having a heavy
commitment to hire-purchase debts and in his dasiperto obtain work he is in
no position to bargain with contractors, plentywdiom make full use of such
weakness. (ibid., p. 3929)

The final two matters of public interest raisedthg Minister were road safety and the
role of the legislation in preventing industriatplutes:
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The public suffers considerably in many ways frdra existing situation. Quite
apart from disputes over the years between thesersirand their employers,
there is the effect of overloading and speedingefmmomic reasons, and there is
the threat of disruption of a vital lifeline whig¢ransport represents to the public
at large, a disruption which has severe toll on dieenestic life of innocent
citizens, as well as on industries and the worlsdrs rely on industries. Over the
years, attempts to resolve disputes involving looeyner-drivers through the
ordinary process of the law have proved too cundmeesand prolonged. We
agree with the commission that industrial regulatmll provide clear advantages
not only for the owner-driver but also for the aactor. The rights and
obligations of both sides may be known and accepdeda prescribed term.
Through this bill, the opportunity will occur to t@in stability in an essential
industry. (ibid., p. 3929)

As the Minister explicitly acknowledged, his argurtgein support of the legislation (and,

therefore, his articulation of the legislation’gextiives) relied heavily on the conclusions
of the Industrial Commission in itSection 88E Repolfsee Chapter 30). Perhaps the
only significant area where he gave less emphhsis the Commission related to road
safety. The Commission clearly saw improved saBstyan important objective of the

legislation:

Industrial regulation, although certainly not a pesa for the bad practices of
overloading and speeding which are prevalent inessettions, must assist in
reducing them. We say this because we have alreanhyl that they stem to an
appreciable extent from depressed rates and adwamsditions. (Industrial
Commission, 1970: paragraph 30.24)

The parliamentary opposition at the time, repre=edty the Liberal Party spokesman,
Mr Shipp, largely supported the legislation, exphneg concern mostly about the
processes of consultation that produced the bdl it potential to force owner-drivers
into membership of the TWU. He summarised his pmsitand that of the opposition) in
these terms:

We do not oppose the bill in principle, but we oppohe way it has been brought
into the House and the fact that many areas hav&e®wn explained. (Hansard,
Legislative Assembly, 10 April 1979, p. 3928)

Parliamentary debates on subsequent amendmentsetéegislation demonstrated a
similar political consensus in favour of the legtgln and produced no obvious changes
in the legislation’s objective in the eyes of thgitlature.
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1.3.2 TheUnion

The arguments advanced about owner-driver regualéyothe Transport Workers’ Union
were remarkably consistent over the whole post-wavlar Il period. The union’s first
main concern — and its first objective in ownewdriregulation — was protect the jobs,
wages and working conditions of employee-drivavho constituted the bulk of the
union’s membership, especially in the earlier desadn 1951, for example, the NSW
State Secretary of the TWU recalled earlier years:

The Transport Union... was the first Union to becomerested in Lorry
Owners, due to the fact that during the deprespeniod Lorry Owner Drivers
became such a menace to the Industry and becatiseirodctivities in worsening
the conditions of the employee drivers that theddnivas forced to take some
action to organize Lorry Owner Drivers. (internalian correspondence cited in
Bray 1990: 94)

The problem from the union’s perspective was thaher-drivers were a ready, and
largely unregulated, substitute for the servicesmiployee-drivers. Furthermore, as a
result of the lack of regulation and the strong petitive forces in the industry, owner-
drivers were frequently forced to accept cartagesr#hat undercut the rates of cartage
contractors who employed employee-drivers. The Gdagacity to engage in this rate-
cutting behaviour was seen to derive from labowtsassociated with employee-drivers
— such as minimum hourly wage rates, penalty ritesvertime and work in unsocial
hours, annual holidays, long service leave — tiindt apply to ODs. For example, in
May 1960, the new NSW State Secretary of the TWtesdt

LODs are taking the work normally done by employaed are cutting rates. The
outside firm can get work done cheaper by ratergttA lot of big companies
which previously operated big fleets of trucks gradually getting rid of their
fleets and employing owner-drivers at a cut-rateeyl are not getting overtime.
They are not observing awards. (Transcript of Imgarbefore Industrial
Commission, cited in Bray 1990: 107)

Around the same time, the Newcastle Sub-BrancheSagrof the union made a similar
statement:

One other troublesome feature that is becomingagbeat in our area is that of
some companies sub-contracting to lorry owner dsivet a reduced rate and
using them to the detriment of employee drivers..isT& most noticeable in the
transport between Sydney-Newcastle and interstatk where some of the rates
that these sub-contractors are accepting are tawbshat would be needed to
return even single time rates for the hours work@demployee drivers, not
taking into account the fact that they are drivitay and night and, in some cases,
if stranded in other states, would bring a retwad| home for the cost of the fuel.
(Voice of the Transport Worker, June 1962)
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The regulation of ODs therefore promised to addtkss‘unfair competition’. Another
union official in June 1968 explained the impor&raf unionising owner-drivers and
regulating their rates in these terms:

.. if the Union fails to represent these LODs, tlieey become an unorganised
rabble working for what they can ‘pick up’, claimgirwhen it suits ‘it's a free
country’ and believe (sic) that freedom allows thienundercut prices and attack
the reputable employer...

The fight is to unite all LODs... This fight is algbe employee’s fight,
because if you allow the LOD rate to become laventlyou will find the full
employment at present in our industry will disappead the boss will be forcing
you to buy a truck from him, work for practicallpthing or get out... (Voice of
the Transport Worker, June 1968)

In 1971, after the Report of tHgection 88E Inquirywas released, the TWU’s Branch
Committee of Management began its plea for the empghntation of the Report’s
recommendations by stating:

The BCOM considers the continuing use of unregdlagebcontractor owner
drivers into the every day working operations af thransport industry is having
the effect of eroding the general working condisionf employee drivers
permanently engaged in the industry... (cited in Br890: 121)

At the same time, a second concern of the uniontavaaprove the lot of owner-drivers
themselvesespecially as increasing numbers of owner-driversame members of the
union. Commenting on an award handed down in 1flewing legislative measures
introduced in 1943 (see above), the SecretaryeoTiWU’s LOD Section wrote:

For many years the Lorry Owner Driver has been euaibfd to the worst
conditions that have applied in any industry. He haen the target of Gangers,
Foremen, Engineers, and any other person of atyhdiis was due mainly to
the fact that he was unorganized and (that) thé&@mwent he lived and worked
under was purely individualist.

However, today, the Transport Workers’ union, tlylo its Lorry Owner
Driver’ Sub-Branch, has installed the machinery rgbg Lorry Owner Drivers
are now an organized body to be reckoned with. dae#ntly Judge Ferguson
made an award for our Sub-Branch and for the fiins¢ in the Industrial History
of NSW, we are entitled to overtime rates, annwdidays and all conditions as
apply to Employee Drivers. We are now classed simiib the carpenter and
Plumber, who supply their own tools to work witintérnal correspondence cited
in Bray 1990: 97)

By 1967, when the union was expressing similar ents before the Industrial
Commission’sSection 88E Inquirythe union’s NSW Branch had 4,239 owner-driver
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members from a total membership of 21,928. The TS \&dibmission to the Rolfe Report
claimed that 10,000 of its 30,000 members in 1988vowner-drivers or bailee-drivers
(TWU 1993), while a similar proportion of its cuntemembership was quoted for 2002
(Interview).

A third objective of the TWU focused omproving road safetyincluding both the
occupational health and safety of union membersthadroader safety of the general
public. The argument consistently advanced by theruwas that many owner-drivers
accepted low — indeed, economically inadequatees ffor the jobs they undertook and
that this forced owner-drivers to work excessivébng hours, to breach safety
regulations and to neglect proper maintenance atdadfor their trucks; earlier
guotations provide many examples of the union’st@da Another, in 1952, when the
TWU's journal declared:

The ‘Blitz Boys’ in the road haulage game are agbalike crowd, when you
come to sum it up. They run equipment that, to theyleast of it, must barely
scrape through the acceptable standards; they autdescognised rates charged
by fellow hauliers, and consequent upon this pweefare, they have to almost
work ‘around the clock’ to make financial ends me&td yet they keep it up,
risking the lives and limbs of themselves and athard causing inconvenience
and trouble to many. (Voice of the Transport Work¥cember 1951)

More recent statements by the TWU reflect the saanguments, although the
preoccupation with defending the wages and conditiof employee-drivers is given a
lower priority. The union’s submission to the Rolfejuiry, for example, supported the
retention of the current system:

The TWU believes that the current system (ie. Géra} allows for a productive
and cost-efficient transport industry, while it gsva basic measure of protection
for contract carriers. (TWU 1993: 15)

At the same time, the union vigorously opposedatidition of the legislation:

The TWU believes that complete abolition of Chaf@eegulation would lead to
an immediate depression in rates paid to owneedsjvwith very little of this

being passed on to customers. The depression @bk ratould increase
substantially the rate of bankruptcies among oveneers, and over the longer
term lead to a deterioration in safety and senstandards in the transport
industry. (TWU 1993: 16)

Interviews with the TWU's Chief Legal Advisor, Mrmlrew Metcalfe, confirmed this as
the TWU's current position.
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1.3.3 Employers

Employers have not been as consistent as the Todnaforkers’ Union in their analysis
of the problems of the road transport industryhairt support for legislative intervention
as a solution to those problems. This greater isistency arises partly from greater
fragmentation in employer organisation. There Hamys been a variety of associations
representing employers in different segments ofrilastry and they often disagree with
each other. As well, the policy positions of thensaorganisation can change over time,
shifting according to the circumstances of the tirtlee issues in question and the
personnel who occupied key policy-making positiaithin the organisation.

NSW Road Transport Associatiohhe largest and most representative of the employe
associations is the NSW Road Transport Associdti@neafter the NSWRTA), which
traces its history under the name of the Masteri€ar Association, back to the 1880s
(see Bray & Rimmer 1987). For much of the periattsithe 1930s, the NSWRTA was
concerned with similar problems as the TWU and misgd the unregulated operations
of owner-drivers as a significant cause of theseblems. The NSWRTA mostly
supported legislative intervention as a remedyoaigh its policy position on particular
regulatory instruments was often coloured by itgaizational interests.

One of the earliest and clearest statements bN8WRTA came in 1945 in a detailed
and well considered paper entitl8thabilisation of the Road Transport Industry in New
South Wales

The term ‘destructive competition’ is defined agemeral cutting of rates below
costs. If affects the efficient and inefficient ogr alike... The general
unprofitability that results from destructive cortipen leads to financial
demoralisation of carriers, low wages and impaistahdards of service. The
unprofitability of the industry prevents employarslabour from extending the
best working conditions and rates of pay to empgyand, to some extent,
induces employers to pay employees for servicedered at rates below the
minimum fixed by awards and judgments of the aahitn courts and industrial
commissions. Further, there is a tendency for wpekformed by operators
employing labour to be transferred to the ownevedrivho can operate at below
cost rates by working longer hours without actualdiding to his remuneration.
The general unprofitability further results in ogers risking the penalties for
non-compliance with the standards of safety onrtlaels prescribed by the State
and there is a tendency to neglect proper maintenand service of equipment...
The public gains temporarily from destructive cotitpe because of the below
cost rates but suffers ultimately from insufficiemtd poor quality carrier service
and the impairment of the standards of industra@iditions, which have been
laboriously built up. (cited in Bray 1990: 84)

In that same statement, the NSWRTA went furthexdwocate legislative regulation as a
solution:
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It is obvious that wide-spread destructive comjmatitin the road transport
industry cannot be brought to an end by voluntasgidline within the industry
and intervention by the State will be required..tg@diin Bray 1990: 89)

The association’s support for legislative regulatio the immediate post-World War 1
period — which was repeated many times over sulesgqlecades — was partly motivated
by the need to protect haulage contracting companvesich used employee-drivers.
These companies were the main members of the aisociOwner-drivers were often
competitors who were not subject to the same rémgylaconstraints as carrying
companies that used employee-drivers. By more teftdg regulating owner-drivers, the
association could ensure that its members’ marksttipns were protected from what
was considered as unfair competition emanating fovmmer-drivers. As well, to the
extent that the NSWRTA had owner-drivers as membeifective regulation would
improve the rates and conditions of the owner-ds\tkemselves.

The NSWRTA'’s policy position, however, was frequgmualified in two important
ways. First, while it generally supported legisiatiregulation of owner-drivers, it was
concerned that that regulation like section 88Ed(dater, Chapter 6) might lead to
increased owner-driver membership of and incregesder for the Transport Workers’
Union. It would appear that this was the main natton behind the association’s
opposition to section 88E during the 1960s, whercl@med that: owner-drivers,
especially those with more than one truck, weranass men rather than workers, who
should be joining an association of businessmér (he NSWRTA!) rather than a trade
union; the financial position of owner-drivers wdude compromised if they were forced,
by their membership of the union, to participatestrkes; and excessive interference by
the union in managerial prerogative (see Bray 1990-11).

By the end of the 1960s, however, the NSWRTA hagnsed its opposition and, along
with most other employer associations, came to @upihe recommendations of the
Section 88E Repofisee Industrial Commission 1970: paragraphs 3D3} and 30.9).
The reasons behind this change of heart are nopletely transparent, but it would
appear that the TWU’'s narrowing of ambitions togirtruck owner-drivers and the
Commission’s focus on the same group for its rdgwyarecommendations were
important (see Bray 1990: 110-14).

Second, the association’s position was sometimegpoamised by the fact that many of
its most influential members were large contractompanies that used owner-drivers as
sub-contractors (see Bray 1990: 72-3). This mdaait there were limits to the extent to
which the association could speak on behalf of ovadnizer interests because significant
increases in owner-driver rates or especially imditions could increase the cost
structures of the association’s major members. Hismma was resolved after the
passing of Part VIIIA in 1979, because the NSWREstricted its recruitment of owner-
driver members to a small number of areas whehnadttraditionally represented owner-
drivers (see Bray 1990: 73), but it was an issuenduhe 1960s.
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The NSWRTA's strong support for the regulation @fner-drivers, but its ambivalence
towards Chapter 6 and related regulatory formsticoes today. An interview with the

Association’s Industrial Officer, Ms Margaret Futharevealed recognition of the market
failure that flowed from the activities of unregidd owner-drivers and the serious
consequences for road safety. However, the intervielso demonstrated the
Association’s less than full support for ChapteiBe regulation of minimum rates and
owner-driver conditions that were delivered by Gka were opposed in principle, but
as well the Association also considered the detetiins under Chapter 6 to be
deficient because they:

» were inconsistently applied and enforcement coetinio be a problem.

» only applied to the Sydney metropolitan area.

» established minimum rates that were too low.

» did not address the continuing fundamental probténexcessively easy access of
owner-drivers to finance capital. (Interview withlkam, 28/5/02)

The NSWRTA's preferred alternative form of regubatiwas a licensing system that
limited entry to the road transport industry to @mwdrivers who demonstrated some
understanding of costing and business plans andamhoot financially overcommitted.
The Association, however, was pragmatic and urtis tpreferred alternative was
implemented, it was prepared not to support Chdpter

Courier and Taxi Truck Associatioithe CTTA was established in its present formras a
association of principal contractors in 1991 ascitesent membership comprises around
20-30 of the largest courier companies, collecyivesigaging around 65 per cent of that
segment’s 3,500 couriers (Interview with Robertsohpe association traditionally
supported Chapter 6, lobbying parliamentarians ts favour and opposing the
recommendations of the Rolfe Report. It also pigdied with the TWU in the
negotiation of theCourier and Taxi Truck Determinatipralthough it opposed many
specific provisions in the determination and foreetmber of disputes with the union to
arbitration. The association’s support for Chagter if not necessarily for the details of
the determination — was based on the belief thatimuim rates effectively enforced
across the industry would both protect contractrieosl from exploitation and provide a
fair and common basis for competition between mpigoccontractors.

The CTTA’s support for the determination and, pt&dly, for Chapter 6 more broadly
has recently been damaged by two main factorst, fivs association is concerned with
widespread non-compliance with the provisions & tletermination, which it sees as
undermining the position of association members wbacomply. The CTTA sees the
failure of the Department of Industrial Relationseffectively enforce the determination
as a major factor in this non-compliance. Secanchnsiders the expanding scope of the
legislation during the 1990, especially the ingegrtof superannuation provisions into the
determination, as undermining the independent aotdr status of couriers (Interview
with Robertson).
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NSW Taxi CouncilThe NSW Taxi Council is the peak industry bodyresgnting taxi

companies, cooperatives and networks in NSW. Mesthigerof the Council comprises
the 12 greater Sydney metropolitan area taxi nédsvand 57 networks from rural and
regional NSW. As the peak representative body, Goencil gives leadership to the
industry in NSW and is the industry's consultatbaely to the NSW Government. The
body that is registered with the NSW Industrial &ieins Commission (as a union of
employers), however, is the NSW Taxi Industry Assten. It is representative of
individual taxi-cab operators in NSW and its menshgy is drawn from the whole state.

While the Taxi Council generally supports regulatmf bailee taxi-drivers, it has some
problems with the operation of Chapter 6 and eslgdihe payment system under the
Taxi Driver Determination. With respect to the éaftthe determination includes a
‘bailment fee’ system, whereby all income earnedhsy taxi in a shift goes initially to
the driver, who then pays a bailment, or ‘buy-ii@e to the owner/operator of the taxi.
The driver, in addition, is responsible for fueldadleaning costs. The Taxi Council
argues that adjustments to the quantum of the dbewiing increases in taxi fares are
slow because of delays in application process anfidinuto owners because they do not
receive acceptable proportion of the fare increase.

The Taxi Council’s concerns, however, go beyond mlamts about delays and the
guantum of increases granted. While still anxioossée protection of drivers' basic
entitlements, the Council feels that the systeradliantages both drivers and operators.
For example, if takings are down, drivers suffecdiese they still pay the same fee while,
on the other hand, operators lose out when talangdigh because their return remains
the same. Fairer for all concerned, according ¢oGbuncil, would be a system whereby
takings, as measured by the meter, were dividedlgver on some agreed basis,
between the two parties. An associated objectioGHapter 6 concerns enforcement, or
lack of, and the ease with which unscrupulous dpesaare able to attract drivers by
offering them the opportunity to pay a lower baifthée, often in return for agreeing to
forego leave entitlements. Underpinning this conaéethe ongoing shortage of drivers in
the metropolitan region, which provides the inoemtifor operators to flout the
regulations. In support of its position, the Colictaims that Sydney is virtually the only
place in the world where such a bailment fee sysiperates.

Commercial Motor Users’ Associatiolmongst the other employer associations, many
recognised market vulnerability of owner-driverdahe unfair competition for larger
contracting companies created by unregulated owneers. As early as 1938, the
Commercial Motor Users’ Association objected to #idity of owner-drivers to avoid
hours regulations:

One of the prolific causes of unfair competitiort waly with the railways, but
also between truck operators, is the lack of lagmh controlling the number of
hours a man can work per day at the wheel of aclehAny amendment of the
present act must limit the hours of work behindwieel of a commercial vehicle
whether he be owner or employee. Sydney masteersaare forced to pay award
rates and overtime, and are subject to continuauspetition from free lance
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truck owner driving their own vehicles for 16 or A8urs per day, if necessary, to
compensate for contract work done too cheaply duegitimate working hours.
Not only is this competition unfair, but it is ardger to the public.

Long Distance Road Transport Associatidm:1956, the Long Distance Road Transport
Association, which was then an employer associafi@ther than an independent
association of owner-drivers), highlighted the \arhbility of owner-drivers:

Tied with rate-cutting is the problem of stand-ovactics being used by some
shippers. They beat carriers down to a ridiculogisré to haul their merchandise.
They seem to be able to pick some chap who isifmatilith payments on his

truck and has probably been looking around for days load. He is easy prey
for those types, because they know he’ll reckon éhBew pounds is better than
none at all. (Truck & Bus Transportation, Septentf56)

Furniture RemovalistsAs early as 1956, a leading employer in the fureittemovals
segment of the industry lamented the impact of ovdniwers:

The biggest impact on the removal trade since thehas been the advent of the
owner-driver. Much can be said for and against ovdnvers, but in my opinion
they are, at present, largely detrimental to tlieigtry, as their mode of operation
enables them to cut prices and reduce the starafagdrvice. The organization
with employees is forced to accept award conditiwhih stimulate the payment
of penalty rates, camp out fees etc, all of whitle obwner-driver avoids.
Restrictions on working hours contained in awardsl aarious State acts,
severely curtail the operations of the contractbrg, do not so owner-drivers;
further owner-drivers escape payroll tax. (cite@nay 1990: 85)

These sentiments correspond broadly with the curpsition of the Furniture
Removalists’ Association, the Secretary of whichswaterviewed for this report
(Interview with Hanley). The association supportsafter 6, its secretary arguing that:

Mechanisms such as minimum rates (and Chapterad)pit a floor under the
income of drivers, whether employees or contractarsl provides them with
basic entitlements are necessary to prevent anrétuthe bad old days of the
1970s. (ibid.)

1.3.4 Independent Associations of Owner-Drivers and Bailee-Drivers

During the post-World War Il period, a large numioércollective organizations were
formed by owner-drivers in various segments ofitidustry that sought to retain their
independence from both the Transport Workers’ Urdad employer associations. The
late 1970s and the early 1980s were years where theganizations enjoyed great
popularity (see Bray 1990: 75-80). The historytede organizations, however, is a most
unhappy one — they almost universally displayedtgoeganizational instability, rarely
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continuing for more that a handful of years, anéythwere frequently racked by
personality conflicts amongst their leaders andgreconsistency in their policies.

As a result of this fragmentation and organizationstability, it is difficult to generalize
about the attitudes and policies of independent epwdniver associations towards
regulation generally and Chapter 6 specificallyc&mising these difficulties, it appears
that most such associations:

 were often hostile towards the role of unions amdpleyer associations in
representing the interests of owner-drivers.

» supported some form of regulation, although the tnpapular seems to have been
economic regulation through licensing.

» were more concerned with improving the lot of owdsavers than with protecting
the wages and working conditions of employee-dsyevhich is hardly surprising
given the memberships of these organizations.

1.4 Summary and Conclusions

Chapter 6 of théndustrial Relations Act 1996 the culmination of legal and institutional

evolution that stretches back over 55 years. Thtohcal approach taken in this section
of the report showed that the problems identifiredhie NSW road transport market, the
diagnosis developed and the legislative solutiampgsed by all parties to the industry
have not varied substantially since World War hisTnot only suggests that the peculiar
form that regulation has taken in New South Wakeshe result of long-running and

context-specific historical forces, but also that evolution of the regulation has been
influenced by deep and enduring structural featwfethe industry’s product markets,

production processes and labour markets — featha¢svill be explored in more detail in

later sections of this report.

The main task of this section of the report waslémtify the objectives of the Chapter 6

legislation. Again, a historical approach was takkat separated the arguments and
action of private interest groups from the argursemtd actions of governments and
industrial tribunals. With respect to the formeigsiclear that the various private interests
groups were motivated to protect the interestsooistituent members — which is, after

all, the reason for existence of representativearuggtions like trade unions and

employer associations. The latter were charged pvitkecting the public interest.

The evidence presented in this section demonsti@asiderable consistency in the
views of private interest groups and governmenkeyTagree — and have agreed over a
very long period of time — that there are problamgshe road transport markets that
require legislative intervention. In other wordfiey almost uniformly believe that
regulation is necessary. The precise form thatré¢igelation should take has been more
controversial.
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However, the problems and solutions that have lwsvassed in this section — and
therefore, the analysis of the objectives of tlggslation — have been presented mostly in
the words of the parties themselves. The task s tadlocate the evidence more solidly
in the concepts and language of National CompatiRolicy, as set out in Centre for
International Economics (1999) and COAG CommittedRegulatory Reform (1999).

There is little doubt that most private interestugrs consider (and governments agree)

that market failureoccurs when the market for owner-drivers and baievers is left
unregulated. There are several sources of thikeh&ilure (which will be discussed in
more detail in sections 3 and 4 of this report):

irrational behaviourby owner-drivers, motivated by their preoccupatiath ‘being
their own boss’ and ‘driving the open road’ rathlean observing proper business
principles, which means that prices in the markendt reflect costs.

information asymmetryin that many owner-drivers are poorly informedowaib
business principles and even their own cost strastuand therefore fail to charge
appropriate prices.

unequal bargaining powemproduced by the owners of goods (ie. consignavlp
are often large corporations in manufacturing ogdafreight forwarding companies,
being confronted in an unregulated market withadyesupply of individual owner-
drivers who are poorly informed about businessqgyies and who are financially
vulnerable because of high debt levels.

spillover effects especially with respect to road safety, in thet market fails to
accommodate within prices the public cost of pevlehaviours, such as speeding,
excessive driving hours, overloading and poor neaiance of trucks.

These market failures have significant and unaet#ptconsequences (for many owner-
drivers, for employee-drivers, for employers and tbe general public) that are
considered contrary to the public interest:

» industrial relations the ready substitutability of employee-driversd amwner-
drivers means that market failure for owner-drivieggds to the undermining of
the market for employee-drivers, in terms of tlenployment opportunities, their
wage levels and their conditions of employment. Wsll, the government
considered it important to ensure that there wdsgsslative mechanism for
dealing with industrial disputes involving ownetivars and bailee-drivers.

* occupational health & safetyhe failure of owner-driver markets encouragesrpo
driving and road behaviour which increases the theahd safety risks for
employee-drivers and owner-drivers themselves.

» road safetythe safety of the general public who use the r@ddsgside owner-
drivers and employee-drivers is also jeopardisedheyfailure of owner-driver
markets.

» poor quality of servicethe excessive economic pressures on owner-drinean
unregulated market and the resulting high turn@seowner-drivers (and bailee-
drivers) leave and enter the market reduces tregadty to provide a quality
service to consumers.



23

In this context, the objectives of the NSW governtria establishing Part VIIIA of the
Industrial Arbitration Actin 1979, and of subsequent NSW governments irodeming
Part VIIIA in Chapter 6 of théndustrial Relations Agtwere to address market failure
through regulation. The particular form of the ragion involves the registration of
collective agreements and the arbitration by théustrial Relations Commission of
‘common rule’ determinations that provide minimuates and working conditions for
owner-drivers and bailee-drivers.

There was considerable support revealed in thisoseof the report amongst the private
interest groups for this form of regulation. Clgathe Transport Workers Union supports
Chapter 6 and advocates its expansion. Most emplagsociations also support it,
although they often see it as a ‘second best’ molur they are critical of certain aspects
of the operation of the legislation. The NSWRTAy;, é&xample, would have preferred an
alternative form of regulation such as licencingl aestricted entry to the industry. The
CTTA historically supported Chapter 6, but they drecoming concerned about
increasing scope of their determination and the fatmula used. The Taxi Council is
probably the most critical of the employer assooret. Independent associations
representing owner-drivers have been fragmentedsantewhat ephemeral, with some
opposing regulation, but most desperately seekimgessort of intervention that would
improve the working lives of owner-drivers themssyv
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Section 2

The Operation of the Legislation

2.1 Introduction

As noted in the previous section, the regulatiorcaftracts of bailment and carriage
found in Chapter 6 of théndustrial Relations Act of 1996 (NSW§ but the latest
evolutionary form of the regulation that was finstroduced in 1979. The first section of
this report traced the history of the legislationce 1979 and, in particular, noted the
various legislative amendments to the regulatiorcesithat time. It was observed that
each amendment to the legislation resulted in gramsion of its scope and jurisdiction.
It was also observed that the broad intent of #gulation has received bipartisan
political support. The latest incarnation of thgukation was introduced by the then
Minister for Industrial Relations, Hon Jeff Shaw P, who stated that:

Chapter 6 of the bill carries forward, with someiaons and streamlining, the
provisions of the 1991 Act

and furthermore stated that:

Although a number of the provisions in the revisédapter 6 of the bill
incorporate words or phrases used in other partshef bill in relation to
employees, it is nonetheless, the legislative tento retain the chapter as a
discrete system of regulation. (Hansard, Legista@ouncil, 23 November 1995,
p. 3855)

This section of the report provides a detailed ysigl and commentary on each
dimension of Chapter Six. Following the organisated Chapter 6 itself, the discussion
and analysis is organised into seven parts. Eathpfurther segmented into discussion
of the regulation and analysis of case law thatlievant to each distinct part. The parts
of Chapter 6 pertaining to contract determinaticansd agreements also present
descriptive statistical data on the number and tgpecontract determinations and

agreements. Unfortunately, the data are limitedthey do provide some insight into the
experience of these parts of Chapter 6. Finallgrehs a discussion of compliance and
enforcement, before the main points are summasasddonclusions are drawn.
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2.2 Part One — Application and Definitions

Part One of Chapter 6, entitled ‘Application andfiBiéons’, provides definitions of
contracts of bailment and contracts of carriage angortantly, charts the boundaries of
the Chapter’s application.

For the purposes of Chapter 6, a ‘contract of bamthunder section 307 is a contract
created when a taxi-cab is bailed to a personablerthat person to carry passengers in a
transport district or when a private hire vehicte bailed to a person to transport
passengers. Subsection 307(2) also covers thosensein possession of a private hire
vehicle who ply for trade other than as a baileeraployee.

Part One also defines a ‘contract of carriage’ @ ‘for the transportation of goods by
means of a motor vehicle or bicycle in the coursa business of transporting goods of
that kind by motor vehicle or bicycle’ (section 309. Importantly though, this section

excludes carriers that are a body corporate (oecttirs of a body corporate) or

partnerships. Aside from these carrier exclusisestion 309 (4) also states that a
contract of carriage does not include a contract:

(a) that is, if the carrier is a common carrierdean the ordinary course of the
business of the carrier as a common carrier, or

(b) that is made in the ordinary course of busifesghe carriage of packaged
goods for different principal contractors by the us the same motor vehicle
or bicycle, or

(c) forthe carriage of mail by or on behalf of Anadia Post, or

(d) for the carriage of bread, milk or cream fdesar delivery for sale, or

(e) for the carriage of goods that are to be saldymnt to orders solicited during
the carriage of the goods, or

(f) for the carriage of livestock, or

(g) if the principal contractor is a primary proéu®r a member of the family of
a primary producer and the contract is for the dpamtation of primary
produce (other than timber), or

(h) for the transportation of primary produce (oth®n timber) from or to land
used for primary production, or

(i) for the delivery of meals by couriers to homes other premises for
consumption.

The legislative intent of these exclusions (whigltonsistent with the Minister's Second
Reading speech quoted in section 1 above) appeals tto narrowly confine the

application of the regulation to individual cargewho are judged to have the least
bargaining power. Such carriers, usually owneraisy are often referred to as
‘dependent’ contractors because they work regulemythe same principal contractor
and the services they supply are, in reality, \®@milar to those provided by employee-
drivers.
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These provisions have largely gone uncontested thgh exception of the case of
Transport Workers* Union of Australia (NSW BranehWalkers Civil Engineering Pty
Ltd 1986IR 240. In this case the question of whether extesyenaterial came within the
meaning of ‘goods’ in section 309(1) was raisedsdase arose due to allegations made
by the TWU that Walker Civil Engineering was opergtin breach of théransport
Industry — Excavated Materials Contract Determinat{301 NSW IG 1082) in respect
to the payment of contract carriers engaged by @alto cart excavated material.

In determining that excavated material fell witkiie meaning of ‘goods’ as expressed in
s.309(1), Justice Peterson drew upon the histomggiilation of common carriers since
the Industrial Commission’s 1970 report (referredntthe first section) in addition to the
then Minister for Industrial Relations, the HonfJehaw’s second reading speech of the
Industrial Relations Bill 1995to state that there was no intention to ‘dimintisé range
of work coming within the scope of the statutonyiciéon’ (Peterson J. p. 244). In
significant obiter, Justice Peterson also obserted the amendments to Chapter 6,
introduced by thdndustrial Relations Act 199GNSW), ‘were to essentially to clarify
and to enlarge the Commission’s discretion’ (p.)244

2.3 Part Two - Contract Determinations

Part Two is perhaps the most significant part ofa@ter 6 as it empowers the
Commission to regulate contracts of bailment arrdage in much the same way as the
Commission determines employment conditions throitgharbitral powers. Under
sections 312 and 313, the Commission is granteddopowers to investigate any matter
arising under contracts of bailment and contraétsasriage. More specifically, under
section 312, the Commission is permitted to deteenthe remuneration of bailees,
amounts paid by bailors to bailees for attendahemye entitlements, minimum and
maximum hours of work and any other conditions.Ms Margaret Fulham, Industrial
Officer with the Road Transport Association stated:

Determinations set out obligations of principal ttaotors and set out obligations
of owner drivers and that, from one view, meanst ttieere are mutual
expectations in terms of standards on the maireptayn the industry....

Aside from these substantive issues, the Commissiag also order that the bailor
maintain certain records in relation to the coritraic bailment. The Commission has
similar powers in respect to contracts of carriagder section 313.

The broad scope of the Commission’s powers to oeter the content of contract
determinations is highlighted in two recent casase involving a variation to the
Principal Transport Industry-Courier and Taxi Truéetermination(239 IG 248) IRC
No. 00/2138. In this 1998 decisiomdc in IRC Nos 3252, 7101, 1872, Variation of the
Transport Industry-Courier and Taxi Truck Contra®etermination — Coraip
Commissioner Connomter alia, agreed with the TWU’s submission for the inclusad
induction training for couriers in the principalntoact determination. The Commission
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agreed that this training should cover occupatitvealth safety issues, vocational skills,
professional training and industrial rights.

In the second case, Commissioner Connor was asketheb TWU to consider the
inclusion of superannuation entitlements into thegypal determination. Commissioner
Connor subsequently determined e€ in IRC No. 98/5280 — Application by the TWU
for a Transport Industry-Courier and Taxi Truck (fwannuation) Contract
Determination that the Commission’s authority to make contractedsinations
including superannuation determinations for contcaairiers relies on section 313(1) of
Chapter 6 which permits the Commission to makerdraot determination ‘with respect
to remuneration of the carrier, and any other diordi These decisions not only indicate
the Commission’s broad discretion to make contrdeterminations but also the
significant discretion and flexibility the Commiesi has to ensure that conditions of
determinations are kept in line with broader comityustandards and expectations.

According to the most recently published editiortred NSW Industrial Gazette (January
2002, Vol. 330) there are eleven common rule cehtdeterminations. However, Mr

Andrew Metcalfe, Legal Officer with the TWU, alsoade the authors of this report
aware of a further contract determination — ‘Tramspndustry — Waste Collection and
Recycling Contract Determination’ made on tfed May 2002 which brings the total

number of common rule contract determinations telye: Volume 330 of the NSW

Industrial Gazette also records that there are teighterprise-specific contract

determinations in effect (please see Appendix 22A d complete record of contract
determinations and agreements).

It is also important to note that the area and iagpbn of ‘common rule’ contract
determinations varies from one determination totlaero For instance, thEaxi Industry
(Contract Drivers) Determinatioonly applies to taxi drivers within metropolitagddiey
whilst theCourier and Taxi Truck Determinaticapplies to the County of Cumberland or
elsewhere in NSW excluding the County of Yancowin@ther ‘common rule’
determinations such as tlizeneral Carriers Determinatioand theConcrete Haulage
Determinationapply throughout NSW.

Aside from determining remuneration and other awttral conditions, the Commission
is also empowered to reinstate contracts of baitrercarriage under section 314. The
legislative intention of section 314 is to provsieilar protection to bailees and carriers
as that afforded to dismissed employees. As the Miaister for Industrial Relations,
Hon Jeff Shaw QC MP, stated in his second readdegch of the bill in relation to this
section:

...the Government considers that it is appropriateldthe the Commission with
greater discretionary jurisdiction akin to that ex®able in relation to dismissed
employees (Hansard, Legislative Council 23 Novemb@95, p3855)
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Similarly, in Decision in IRC Nos 5230 and 5231 of 1996 — Ru&Setisford Rolfe and
Dolores Verell Rolfe v Mayne Nickless Cora@ommissioner Connor described section
314 as ‘the exclusive code for any claim of theaimfermination of the services of an
owner driver...” Moreover, inCherry v Allied Express Transport Re Terminatidn o
Contract Carrier1973 IR 305,Justice Peterson stated at p309 that:

it seems appropriate to interpret the power asvameh is to be applied, at least
if not solely, in circumstances where there hasbae unfair termination of a
contract of carriage. This means that it is may dmplied in the same
circumstances as apply to employees. Here thatlviesoconsiderations of
resignation or constructive dismissal, reinstatenaed compensation.

Like the regulation that protects employees fronocpdural and substantive

unfairness, the Commission may order reinstateroérda terminated contract, re-

engagement under a similar contract, or compensé#ttbe Commission believes that
restoration of the contract is impracticable. Samito those provisions regulating

unfair dismissal, the orders for compensation natyexceed remuneration earned by
the carrier or bailee in the six month period pdetg the contract termination.

Moreover, the Commission, in assessing any compienspayable must take into

account whether the driver or carrier made a reddenattempt to find alternative

arrangements and the remuneration that was receivigtht would have been payable
had they succeeded in finding alternative contracts

The amendments made in 1996 to the reinstateragatliction in Chapter 6 of the
Industrial Relations Acttend to reflect matters determined in two important
termination cases under the former legislationsthiy in Re Transport Industry
(General Carriers) Contract Determination — Appésl Transport Workers Union of
Australia NSW Brancli1993) 46 IR 154, a Full Bench of the Commissiors waked

to consider whether the Commission only had juctsoin to reinstate a contract for a
single load. The Full Bench of the Commission stdkat such an interpretation of the
Commission’s power would result in a ‘manifestlysatil’ result and confirmed the
Commission’s power to reinstate the general relatigqp between principal and
contract carrier.

Secondly, in a further test of the general reiestent regime under section 680(3) the
Industrial Relations Act 1991, the Commission waked to determine ieltec
International Courier Pty Ltd v Transport Workersiidn of Australia, NSW Branch
(1993) 50 IR 341 whether the reinstatement powesuldc include an order for
compensation for lost remuneration. The Full Beotlthe Commission agreed that
such an order was comprehended with the genera@epbmf reinstatement and this
was later upheld by the Full Court of the Indust@aurt. The significance of this
decision is that it influenced the inclusion of i@t 314(3) in Chapter 6 to clarify the
legality of orders for lost remuneration.
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According to Andrew Metcalfe, Chief Legal Advisof the TWU, there have been
only sixteen applications made pursuant to thestatement regime over the last three
years and the majority of these were settled eigh@r to or during conciliation
proceedings. However, Mr Metcalfe also stated éhahall number of applications are
made by solicitors acting on behalf of their clibatlees and contract carriers.

The balance of Part Two — sections 315 to 321 4sdmainly with the procedural
issues of making and varying contract determinatiodnder section 315, the
Commission must hold a conference of the partiegetermine the matters in dispute
and, similar to a conciliation, take all reasonatikps to reach an amicable settlement
of the matters in dispute. If an amicable settlen®enot reached the Commission may
(under section 316) either dismiss the applicattonmake a determination with
respect to the determination.

A contract determination is binding on all bailtalees and principal contractors and
carriers (section 317) and comes into effect oata dpecified by the Commission but
cannot be enforced until seven days after it isliped in the Industrial Gazette
(section 318). Contract determinations apply fooaninal term that cannot be longer
than 3 years (section 319) and the Commission @agpower to vary or rescind a
contract determination (section 320) or grant ex@np to determinations (section
321).

2.4 Part Three - Contract Agreements

Part Three of Chapter 6 provides jurisdiction fbe tmaking of contract agreements.
Once again, the provisions here broadly reflectréglation that applies to the making
of enterprise agreements for employees. Under Basection 322, an association of
contract drivers or carriers or simply a group efrers is permitted to enter into an
agreement with bailors, principal contractors oramsociation representing bailors or
principal contractors. Such contract agreementst moiply with relevant legislation
including theAnti-Discrimination Act 197°And must pass a ‘no net detriment test’. This
test ensures that contract agreements do not @avido ‘net detriment to drivers or
carriers when compared with the aggregate conditiamder relevant contract
determinations. Contract agreements, once theg@pved by the Commission, prevail
over contract determinations (section 327) and haveominal term of between 12
months and 3 years. Contract agreements can bedvlayi further agreement (section
329) or they can be terminated with the agreemgal the parties or after the end of its
nominal term by one party giving at least three themotice (section 330). Under
section 331, the Industrial Registrar must keepldip record of all contract agreements.

According the Industrial Registry’s records, theaee approximately 173 contract
agreements currently in force. The Transport Warkénion is a party to all but one of
these contract agreements.
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2.5 Part Four - Dispute Resolution

Part Four of Chapter 6 provides a mechanism forgkelution of disputes where one of
the parties believes there is a dispute which mightl to or has led to parties to a
contract of bailment or a contract of carriage gembreach of those contracts or where
persons are refusing to enter into such contréictthese situations, the Commission is
empowered to call a compulsory conference in crmsettle the matters in dispute. If the
dispute remains, despite all reasonable attemptertoiliate the matter, the Commission
may make an interim determination ‘to restore orntaén conditions existing between

the parties immediately before the occurrenceldhalevents giving rise to the industrial

dispute’ (section 333 (6a)).

According to advice received from the Transport Kéos Union (TWU), the union had
lodged approximately 97 dispute notifications ire thast three years. This figure
represents a little less than half of all disputetified under Chapter 6.

2.6 Part Five - Associations of Contractors, Drives and Carriers

In parallel with the mainstream industrial relasosystem for employees in NSW, Part
Five of Chapter 6 seeks to register associationengbloying contractors, drivers and
carriers. The only requirement for the registratadremploying contractors is that they
must be able to demonstrate that in the 6 montits v making the application for
registration, the members were either:

(a) bailors with contracts with not fewer than 25 badgor
(b) principal contractors under contracts of carriagéhwo fewer than 25 different
carriers.

Section 335 contains similar provisions for theiggtion of associations of contract
drivers and contract carriers, although the Acunexs prospective associations to have
no fewer than 50 bailees or 50 carriers as mentiEose being registered.

Under section 336, objections may be raised tor¢lgestration of associations and the
Commission in Court Session may also order carte@lleof the registration of an
association (section 338 (2)). The Commission s ampowered to deal with any
demarcation questions between associations undeors&839.
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2.7 Part Six - Applied Provisions

Part Six specifies other provisions of thdustrial Relations Act 199&hich expressly
apply to Chapter 6. These are:

(a) Section 27 (Prohibition on cashing-in of accumudatiek leave),

(b) Part 3 of Chapter 2 (National and State decisions),

(c) Part 10 of Chapter 2 (Payment of remuneration),

(d) Part 3 of Chapter 3 (Common law actions during d@tion of industrial
disputes),

(e) Section 143 (Strike pay prohibited),

() Section 172 (Power to order secret ballot),

(g) Part 8 of Chapter 4 (Industrial Committees),

(h) Part 1 of Chapter 5 (Principles of association),

(i) Part 7 of Chapter 5 (Entry and inspection by offoaf industrial organisations),

() Chapter 7 (Enforcement).

Section 334 guides the interpretation of theseiegmrovisions in the context of Chapter
6. For instance, references to awards are to bd B=ma a reference to contract
determination, whilst a reference to an enterpagreement is to be read as a reference to
a contract agreement. References to employees mpbbyers are to be read as either
bailees or carriers and bailors and principal awottrs respectively.

2.8 Part Seven — Compensations

Part Seven of Chapter 6 deals with questions ofcanypensation that might be payable
after the termination of certain contracts of cage. With the exception of certain minor
procedural matters, the regulation found in Pannirrors that found in the former
Industrial Relations Acll991 In essence, this part is designed to protecterarfrom
suffering financial disadvantage arising from tlossl of goodwill when a principal
contractor terminates a ‘head’ contract of carrigydnead contract of carriage refers to
an agreement between a principal contractor antecamder which the carrier provides
services exclusively and on a regular basis foptirecipal contractor.

Under section 346, a carrier may make a claim dongensation so long as the following
conditions are satisfied:

(a) the carrier entered into the head contract of ageriby arrangement with a
previous carrier whose provision of services to pmmcipal contractor under
contracts of carriage was replaced by the caaied,

(b) under the terms of the arrangement between thegueearrier and the carrier, a
sum of money was paid by the carrier to the previcarrier as a premium or fee
in connection with the entry into the head contdatarriage by the carrier, and

(c) it is a custom and practice in the relevant seatiotine industry or business of the
principal contractor that such a premium or fe@aiel, and
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(d) the principal contractor knew or ought reasonalblyhave known that such a
premium or fee had been paid to the previous caarel

(e) the principal contractor failed to take read@ateps to advise the carrier that it
was not a requirement of the principal contradiat such a payment be made or
requested.

Any such claims arising under section 346 are deit, firstly, by way of a compulsory

conference (section 348) and, if the matter israsblved, by way of arbitration (section
349) by a specially convened Contract of Carriageuhal (section 347). Section 349(1)
holds that the Tribunal may only order that compéing is payable where it is satisfied
that the termination of the head contract of cggiawas ‘unfair, harsh or

unconscionable’. The Tribunal is also empoweredti@e 349(3)) to order that a carrier,
previous carrier, principal contractor or previgusncipal contractor is liable to pay
solely or jointly with another party or partieshgpensation.

In determining the quantum of compensation payti@elribunal is to have regard to:

(a) the amount of the premium or fee paid by the caasereferred to in section 346,

(b) any amount paid to the carrier by the principantractor (including but not
limited to redundancy payments) in respect of téemination of the head
contract of carriage, whether or not such paymeas \imade expressly on
account of the payment of that premium or fee,

(c) the duration of the head contract of carriage,

(d) the likelihood of the carrier being able teeuke motor vehicle required by the
head contract of carriage for other types of warlg the availability of any such
work,

(e) the re-sale value of the motor vehicle,

(f) the preparedness of the principal contractoguwarantee a flow of work to the
carrier for a specified period in the future.

The balance of Part Seven — sections 350 to 35&als anainly with procedural issues
connected to claims for compensation. For instaappeals from the tribunal are made
to the Full Bench of the Commission (section 3%@neral procedures and powers of the
Tribunal (section 351); voting arrangements by memtof the Tribunal (section 352);
orders for costs if claimants are considered todatious (section 353); representation
of the parties before the Tribunal (section 354),dinally, prohibitions on contracting
to annul, vary or exclude any provision of Part&e(section 355).

There have been a number of important decisions lhae tested this part of the
regulation, although most of these were made updsallel provisions in the previous
Industrial Relations Act991(NSW). Five of the most instructive decisions are diseds
here.

In Rumsey & Anor v R Clifford & Sons Holdings Pty (1896) 68 IR 75, the question of
whether a ‘head contract of carriage’ had beeniteted was investigated by a Full
Bench of the Contract Carriage Tribunal. The faftshis case were that the principal
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contractor ‘Clifford’ had operated a transport Imess carting newsprint for Nationwide
News Ltd (News). In 1965, Clifford sold its fleet toucks to its employee drivers on the
basis that they would become contract carrier<tdgford. The price paid for each truck
included a premium which the parties describedgasdwill’. The Full Bench heard that

since 1965, trucks had been sold ‘in work’ and leewith a goodwill premium. News

altered its newsprint supply in 1994, effectivegducing Clifford’s business, despite
Clifford having a contractual right to transporwwsprint for News. A number of carriers,
including Rumsey, alleged that their contracts weresequently unfairly terminated and
applied to the Tribunal for compensation.

The Tribunal found that the contracts had been idpféerminated because although
Clifford had a contractual right to conduct work fdews, this was not enforced when
News decided to switch some of its work to a ddfér contractor. Moreover, the
Tribunal also found that a ‘head contract of cgeiaexisted because of the demands
Clifford placed on its contract carriers includitige demand to be exclusively available
for Clifford. Additionally, the Tribunal found thaClifford knew about the practice of
paying premiums for goodwill and knew that the drs/ would suffer financial loss
greater than they would have suffered if they heenbemployees. The Tribunal ordered
that compensation be paid but the compensationretdeas limited by the Tribunal's
consideration of the declining value of the prensuamiginally paid by the applicants.
Moreover, the decision of News to alter its transporangements, the Tribunal stated,
‘requires a determination which pays regard prialtypto concepts 